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STATEMENT OF QUESTION PRESENTED 


The queation ina whether, despite the failure 
of defense counsel to note objections below, the record 
shows a conviction of murder in the second degree based 
upon such a “plain ervor” that a new trial should be 
granted by this Court under Fed. R. Crim. P. No, 82, 
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Thie case was founded upon an indictment for first 
degree murder within the District of Columbia (§§22-2401 of 
the Diatrict of Columbia Code). The juriediction of tho 
District Court was founded upon §11-306 of the District of 


Columbia Code. 
The jurisdiction of this Court on appeal is founded 


upon the Act of June 35, 1046, c. 646, 62 Stat. 929, Title 
28 U.S. Code 91291. 
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II, STATEMENT OF THE CASE 

Thies conviction of murder in the second degree 
vemults from the death of one Charles Moore in his home 
at 1217 Constitution Avenue, N.. in the District of 
Columbia in the early morning of July 15, 1956 as the 
result of a bullet wound from a pistol fired by the doe 
fendant. The story behind the shooting is as follows. 

Beginning about ton years before the shooting, 
the defendant had lived extra-maritally with a woman named 
Juanita Mattigon (NT. pp. 12, 13, 35, 39, 199), Aga 
result of their liason, Juanita had a child, of which the 
defendant was the father, born 23 Cetobver, 145 (NT. pp. 
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13, 36, 39, 202). Juanita and the defendant were never 
married (RT. p. 14). 

i Theatr relationship conutimd up to a paxsiod fairly 
| elome to the time of the shooting. As inate as Decembver, 
1954 ashe represented herself to the police authoriticos as 

a defemiant’s "common-law wife" (NT. pp. Sb0%, Wea, 102). 


E. fhe testimony is, however, conflicting as to the last time 
” that they had intercourme together (NT. pp. 53-6, 205-6). 
4 The parties purchased a house together at 1110 
* v Gtreet, N.¥. for the benexit of their baby (NT. pp. 14, 
pi! 


201-2), of which the dofendant contributed at least half 

of the funds GT. pp. 144, 20082, Bil~3). 

; The gofendant some time before the ehootlug took 

up whith another woman with whom he daved at the Dunpar 
Hotel, and by whom ke also had & child extraemaritaiiy 

(RTs pps 165, 277, 35-8). Some time dn 1903, Juanita, 


when working at the Congrespional Countyy Gitto (Nis Pps £45 


45> met Charles Moove, the decedent, who aAleo worked at tie 





finally planned to marry (WT. p. 49). Defendant was told 
of this a short time before the wedding, was introduced 
to Moore and congratulated then (NT. Pp. 49+53, 178, 204~ 
6). They were married on July ll, 1956, just four days 
before Moore was killed (NT, pp. 15, 16). 

Immediately after the wedding, Juanita and the 
decedent began living at 1217 Constitution Avenue, N.E., 
& home owned by the deceased's mother (NT, p. 23). Appar- 
ently there had been a muaber of ucetings, conversations 
and telephone calis between the defendant, the deceased 
and Juanita during the two or three weeks imaediately pre- 
ceding the shooting (NT, DP. 204-9). All of these wore 
friendly and non-acrimonious., The defendant was particu 
larly interested in what would happen to the real estate 
owned jointly by Juanite and himself, asa result of the 
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to put the jointly-cwned house 4nto a "fund" for the benefit 
The defendant wao to consult with 


The defendant had 


of the child (NT, p. 4). 


a iawyer (NT. pp. 51, 307-9, 243-6). 
underateod that he would be welcome in the new Moore home, 


and he understood that he had some gort of bianket invita- 
¥ 413 
tion to visit at a convenient time (NT. pp. 209, 211, 413, 


220, 243, 247-6, 250, 262). 
She events which tranepired on the norning of the 


ghooting were as *¢ollows. 
Rome time before 6:00 oc’ clock in the moraing when 


Juanita aud the deceased were in ved (NT. p- 24), the de- 


gedaan rang the beli-and knocked on the door, but received 
@ pas sees 











gervice station some blocks away, and some time around 6:00 
o*oloek in the morning defendant called the Moore howe on 
the telq@phone (RT.pp. 34, 179-80). The defendant fixed the 
time at 6:05 a.m, (NT. pp. 214, 265). Moore answered the 
phone and called Juanita who talked with the defendant (NT. 
PP. 24-5, 180, 214, 262). ‘The defendant asked why they had 
not answered him at the door. Juanita replied that she had 
not heard the bell, and he said that he was coming around, 
(NT. pp. 25-6, 180, 214, 262). Although Juanita had origin- 
ally said there was no further conversation (NT. p. 36), 
she later, on further prompting by the prosecutor, quoted 
the defendant as stating the purpose of the visit “You will 
find out when I get there" (KT. pp. 26, 30), yal 

The defendant hung up the phone at the service 
gtation, got into his car, drove back to the Moore residence, 
which took several minutes, and arrived there at somewhere 
between 6:12 a.m. and 6:15 a.m. (NT. p. 265). The defendant 
rang and knocked, waiting for several minutes without any 
response (NT. pp. 180, 266-8). The defendant then broke 
the glass in the front door with both hands, cutting the 
back of his hands (NT. pp. 112, 126, 180, 321, 268-9), 
apparently in an agitated and disturbed state (NT. pp. 221-2, 
266-8, 277). 

Having broken the glass, he reached inside, opened 
the doorknob, and entered the house (NT. pp. 221-2, 269-70). 
He gaid he was not aware of what he was doing (NT. pp. 222, 


2701). 
The record ig almost empty as to what happoned 


| ta the Moore pedrvon from the time of the telephone call — 


from the defendant at 6:00 a.m. or 6:05 a.m. and the time 
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testified that she went back to bed after the telephone 
oall, and after some conversation with Moore, he agreed 
that ashe should call the police. She did so atating that 
there was "a man trying to break in" (NT. p. 26), and that 
a then, “while we were waiting for the policeman to come," 

3 the doorbell rang and she heard glass breaking and foot~ 

, ateps coming into the house (RT. p. 26). She was at that 
3 time standing at the window waiting for the police to cone 
if while hey husband went to the closet and took out a rifle 
(Kxbibit No. 5, RT. pp. 27, 56). He also got out an suto- 
matic pistol. (Bxhibit No. 3, NT. pp. 57, 60, 77). Moare 
then stepped into the hall and "a few minutes” thereafter 
she heard a shot and ran into a closet (NT. pp. 27-8), 


where ahe hid until Cook pulled her out (NT. pr. 28, 223, | 
273-4). ook Ehs PULTST WSLS ET ET a ae 
mooxre's body lying at the top of the steps, and the police 


were just eutering the house and beginning to climb the 


stairs (NT. PP. 28-9). 
The defendant testified that after he entered 


the house he started climbing the atairs. had a pistol 


with him under his shirt and belt (IT. pp. 180, 222). As 


he climbed the steps, voore suddenly appeared before him 


aiming a rifle and a pistol at hin. The defendant called 
out “No,” and attempted to withdray. Moore continued to 
aim the rifle and pistol at him, and appeared to be trying 
apon and fired the bullet 


(NT. ppe 20, 222, 273). 


40 shoot, whereupon he drew hip we 


inglicting & fatal wound in the neck 


The police testimony, indicated that Moore had attempted 















it had jammed when the attempt had been made to cock it 
and fire it (NT. pp. 77, 81-2, 119-20, 141-3, 169). The 
police officers and the police records all showed that 
there had been i ta until 6:30 a.m, 
and that the police had arrived on the scene not more than 
four or five minutes after the call (1.0. at 6:34 or 6:35), 
by which time the shooting had already taken place (HT. pp. 
73-6, 90-1, 160-1, 217). The defendant was in the house 
at the most three or four minutes (NT. p. 375). 

The police arrived at 6:34 or 6:35 (NT. p. 91), 
and the defendant surrendered voluntarily (NT, p. 93-4). 
He was taken to the police station and, without benefit of 


' eounsel, gave a statement which began at 9:37 a.m. and 


ended at 11:15 a.m. (NT. pp. 105-6, 152). The atatenent 
was introduced into evidence without objection and road 


to the jury (NT. p. 178-184). 
Counsel for the defendant at the trial waived 


all defenses on behalf of the defendant other than self 
Gefense (NT, pp. 198-6, 310, 316-6). Further, neither the 
prosecutor, defense counsel nor the trial judge considered 
or mentioned to the jury either in examination of witnesses, 
in arguments or in the charge, the question of the defen~ 
dant's mental state at the time of hia entry into the house, 
nor the important issue of what had transpired during the 
neaxly one-half? hour betwoon the defendant's telephone call 


and Juanita's telephone call to the police, and its bearing 


on the case. tn fact, counsei fox the defendant affirma~ 


tively excluded any defense paged on insanity (NT. p. 488). 


in his closing argument, the pronecutor, in argue 

















« 4 7 
»} Loa > 


phone call at 6:05 from the service station, said (Nr, 
Pe 301): 


@ been go concerned that 
aha ORR ately called the police? Now you know 
why, raid,” (enphasia supplied) 

And immediately thereafter (NT. P. 302) he said: 


"Bhe called, tut unfortunately the police didn't 
get there on time..." 


Neither counsel for the defendant nor the court commented 
at any tine upon these prejudicial statements of the 
prosecutor, nor their obvious inaccuracy in view of the 
paseage of the nearly one~hals hour of time botween the 
@efendant's phone call and duanita’s call to the police, 


The charge of the Court on the legal factors of 


Self-defense was unexceptionable,. 


It properly left to the 
jury for consiG@eratiacn, ana 
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house, af a vital suaten of their consideration of seli- 
defense (NT. pp. 284, 201, 340-1, 343-4), but omitted any 
consideration of the passage of time, or of hie having 
entered by breaking the glase with his hands, or of his 
failure to draw his weapon until after he was faced by 
Moore holding two weapons in his hands pointed at the de~ 
fondant. 

The charge, in fact, compounded the prosecutor's 
projudicial misstatement in hie sumaation, quoted above, 
by paraphrasing the Goverment's contention, and omitting 
all reference to the passage of nearly cne~half hour (iT, 
p. 330), 

The Court left to the jury issues of murder in 
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the first degree, murder in the second degree and man 
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murder in the firat degree 
manslaughter, but guilty of murder in the second degree 
(Reaard p. $79). Defendant's counsel filed no motion for 
now trial, but a motion was filed by the defendant himself? 
(without assistance of counsel) (Record p, 970-3), The 
argument for the motion on now trial was perfunctory (NT, 
(new trial) pp. 1-21), and none of the questions raised on 
this appeal were argued or even suggested, 

In fact, defendant's counsel clearly indicated 
he thought the defendant had done quite well and had been 
lucky to escape a first degree conviction (NT. (new trial) 
pp. 2, 3, 7). The trial judge concurred (NT. (new trial) 


De 15). 





net gu 





~~ ee ata it ogee ile akemgiod oak aoe , 









. ns aiden there 
Rs hie gee Le ETE OO tp Sa oI aie ’ 








IX = RULE INVOLVED 


Fed, BR. Crim, P. No.52, 


(b) Plain Error. Plain errors or defects afiect~ 
ing substantial rights may be noticed although they were 
not brought to the attention of thé court, 
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IV STATEMENT OF POINTS 


(i) Under Fed. KR. Grim. PP. Wo. 62 (b), this Court 
may consider "plain" errore not raised below, 
(2) This record discloses the following “plain” 


(a) A basic misstatenent of Zact, on a 
vital iseue aa in the prosecutor's 


oun tion ndirectly confirmed in the 
Court's charge. 


@) <A failure to bring to the attention 
of the jury an important fact bearing di- 
rectly on malice and intent. 


(c) The admission of a confesaion, over 
objection, vanes bainie Anadmiesible under 
the Mallory rule 
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Wrst ys one 


(A) The tesue on thie appeal is whether there 
was guch "plain" error or defect in the record below, as 
to require a new trial under the beneficent provisions 
of Ved. R. Crim. ¥. No.62(b). 

That Rulé is broadly interpreted in the decisions 
of this Court, and restates the practice hore of checking 
the record in all serious criminal cases for prejudicial 
orrox, whether raised in the record or not. The Rule is 
broad enough to include all three of the pointe urged on 
thig appeal:~ 

to eat pronsenter"s uasats seta ts 

Court’s charge, 


(3) The fatlure to charge 
an essential iasue, the jury on 


(3) Erroneous admission of a confession, 





vatal facter in the defendant's right to claim seolt-—derence 
in the shooting was the defendant's intent on his entry into 
the decedent's home. The prosecutor argued to the jury 

that the entry wae with the intent to make trouble and cause 


an affray. He based this argument, in gubstantial part, on 


the assertion that defendant's telephone cali to the house 
announcing hie visit had been so threatening that the 
decedent's wife had immediately called the police in fear. 
Thies was a complete misstatement, since the police records 
and testimony show that 1t was nearly one~halé hour after 
the ‘phone call before the police were called; and in fact 
4% was nearly one-quarter hour after the defendant had 
arrived at the front door. 
The Court repeated and confirmed thie statement 


by repeating to the jurg, in paraphrase, the propocutor’s 
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made no comment to the jury, in hig charge, about the 

fact that defendant, although in possession of a pistol, 
had broken the glass of the front door with his bare fists, 
and had entered the house with his weapon still concesled. 
No reference was made to the impact of this fact on malice 
and intent. 

(D) Lastly, the defendant's confession was ad- 
mitted, over objection of defense counsel, in direct vioc-~ 
iation of the Mallory rule. This confession, not offered 
voluntarily by the defendant, was the result of deliberate 
interrogation by police officers, not resisted by the defen- 
dant, which began 2.1/2 hours after his arrest and lasted 
for a total of 2,1/2 hours, although a committing magiatrate 


could have been reasonably secured for arraignment. Further, 
the detondant A not _waviced ef hie right to consult with 
counsel before making any statement to the police. 
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We do not seek a new trial on the sole ground 
that there was exror in the charge. We would be met by 
Fed. & Crim. P,. No. 30 and the fact that no exception was 
taken below, MoAlister v. United States, 99 App. D.C. 296, 
239 F(@d) 76 (1956); Pitts v. United Statow, 99 App. D.C. 
63, 237 F(2d) 217 (1966). 

Neither do wo seek a new trial on the sole ground 
that defendant's counsel inadequately represented his 
Anterests. We would be mot by the decisions of thia Court 


in Burton v, United States, 8 App. D.C, 208, 161 F(2d) 
17 (1946) and Harley v. United States, App. D.C. 


Had) (1967); Offutt v, United States, App. D.C, 


Bete Meer) AFT } Eee (1957). 


Nor do we week a new trial on the sole ground 


eee 
that the prosecutor misstated a wignizicant fact in his 


swumation, We would be met here with the rule of United 


States v. Cross, 20 D.C, 365 (1882). 
Hor do we seek a new trial on the sole ground 


that the defendant's “statement” or “confession” may have 
been inadmissible under the decision of the Supreme Court, 
on June 24, 1057, in Mallory v, United States, _ U.8. 





2 
SLL OID 


The now trial here is sought under Fed. KR. Crim. 
Pf, No. $2(b) on the ground that there was "plain error or 
dexect" in thig trial which directly "affected" the 
‘substantial rights of this defendant~appellant. It is 
the combination of many separate factors in tho record 
which we urge as the ground for reversal. 
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out Zvom the record, were never mentioned by defense counsel , 

were never given to the jury by the trial judge, were not 

ineluded in the defendant's motion for a new trial (filed 

by the defendant himself, not by his counsel), were not 

argued on the hearing on the motion for a new trial, and 

are aot included in the appeal papers prepared and filed 

by the defendant himself, without counsel, prior to our 

appointment by this Court as appellant's counsel. 
Yevertheless, wo feel that the case falle within 


the rule of MoAffee v. United States, 70 App. D.C, 142, 105 
W(2d) 22 (2039), and O° Malley v. United States, a87 F (2d) 


332 (CA lst 1955), cert. denied 360 U.8. 966 (1086). It 
represents the kind of “exceptional ciroumstances," the type 
of “extreme or unusual case" where a new trial may be ordered 
even though everyone below ov ho nts i 

meaning of Fod. B. Crim. P. Ho. SB(b). A citinen pentenced 
to ten to thirty years of imprisonment should be entitled 


to ask relief of this Court on the merits. 





B. The General Principles Applicable 


To Fed. R. Crim. P. No. 52(b) 


There are a large number of cases decided on the 


application of the broad language of Rule 52(b). It uses 
the vague ters “plain error or defect." A careful reading 





of all of the cares which we have been able to find, under 
the Rule, has not uncovered any Case which ig exactly like 
& 


the case at bax. There are, however, precedents which will 


be useful in eo far as they lay down principles which can 


bo applied to the case at bar. 











they must be corrected to prevent a manifest injustice" 
(United states v. chilli, 234 F(84) 797, 809 (CA 7th 1956) }; 
errors which “have seriously prejudiced the defendant or 
affected the fairness, integrity or public reputation of 
judicial proceedings” (United States v. Sansone, 231 ¥ (2d) 
687 (CA 24 1956), cert. denied 351 0.8. 987 (1056); Lash v. 
United States, 221 ¥(2d) 237, 241 (CA let 1055)}; error 
“which is seriously prejudicial or amounts to a grave mis- 
carviage of justice" [Lazaro v. United States, 225 ¥ (2d) 
919 (CA 6th 1955); Bloch vy. United States, 221 F(2d) 786 
(CA 9th 1955)]; “grave error amounting to denial of a 
fundamental right" [Apodaca v. United States, 188 F (2d) 
932, 937 (CA 10th 1981) ]. 

Rule 52(b) expounds no new principle. it 1s 
aimply a restatement of the prior practice following the—\__—_————_——__ 
rule laid down in United States v- Atkingon, 207 U.S, 157 
(1936) at p. 160: 


“In exceptional circumstances, particularly 
in criminal cases, llate courts in the public 











in 

ceedings." 
Seo algo United Brotherhood vy. United Staterz, 330 U.8. 
395, 412 (1947); United States vy. Raub, 177 F(ad) 312, 


315 (CCA 7th 1949); United States v. Jongs, 204 ¥ (2a) 
745, 740 (CA 7th 1962); McAffee v. United States, 70 App. 


D.C. 1423, 105 F(2d) 21 (1939). 
The Rule has been interpreted recentiy in two 


opinions in this Court by Judge Baselon. In Tatum v. 
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the court seys at pp. 386-9: 


t which he did 
Thie accords with Rule 52(b) of 
Rules of Criminal Procedure ...." 
in Simmone v. United States, 92 App. D.C. 122, 
206 ¥(ad) 427 (1953), the court said at p. 
“And since it affected substantial rights of 
the iant we exercise our authority under 
Rule 4 (b) to take note of it." 
This Court also quoted and followed United States 
Ve Atkingon, supra, in Thomas v. District of Columbia, 67 
App. D.C. 179, 90 (84) 494 (1937) and McAffee v. United 
States, 70 App. D.C. 348, 105 F(@d) 21 (1039), in which 
the Court said at p. 151: 


_ _ ._."it is settled that if plain error is . 
committed ‘n a matter vital to the defendan 


» 100 


¥. Supp. 149 (up pa, 1961), affd. 106 #(2d) 276 (1082), 


Gert. dented 344 U8. 826 (1068) said at p. 108! 
what his counsel ott 
the 


court should 
noticed and corrected.' 


The Rule ie particularly applicable in homioide 
canes, See Austin v. United States, 208 (ad) 420, 49) 
(CA Sth 1063); United States v. Pugs, 212 F(Ad) 172 (CA 


oe tees 
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The PufZ case, supra, states an even broader 
rule, nanely, that the Court is: 

"reluctant--1f not unwilling-~to deem a sub- 

etantial claim of error foreciosed by waiver 

of counsel," 

in other words, the appellate court may, in an 

appropriate case, review matters which counsel have failed 
to raise and may also review questions which counsel in 


the court below may have specifically waived. 


& minder ig By Scrins Crim. pe Ko. SBtb) 


There is ample authority for consideration under 


Rule 53(b) of the general type of error which is asserted 
in this case. 





‘Brror in the charge of the court, including the 


failure to charge on an essential-den ‘ wee 
under the decisions in Lagaro v, Umited States, supra: 

Bloch v. United States, supra; Tatum_v- United tates, 
gupra, at p. 389; Braswell vy, united States, 300 F(2d) 597 
(CA Sth 1952); United States v. Cumberland, 200 ¥(2d) 609 
(GA 3d 1968); United Staten v. Keuibie, 197 ¥(2d) 316 (CA 

3d 1952); Lookhart v. United States, 183 F(2d) 265 (CA 4th 


1950); and Daigle v. United States, 181 F(ad) 311 (CA lst 












1950). 







Serious misstatemont of fact by the prosecutor 





in closing argument may be raised under the decisions in 
Shelton v. United States, 83 App. D.C. 257, 262, 169 ¥(2d) 
66s (1947) cert. denied 335 U.S. 834 (1948); Nimmelfarb v. 
United States, 175 F(2a) 924 (CA 9th 1949); Kaufman v. 

WH tea eA tee 163 F(2d) 404 (CA Gth 10947); and particularly 
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“Ho objection was made to the remarks of 
t's counsel made during the closing 
OTR RON This court can nevertheless con- 
oh ® plain and palpable error even though 
not objected to.” 


Even a specific concession and waiver of a de- 
fense by counsel can be reviewed. In addition to United 





: States v. Puff, supra, this point was squarely raised in 
Tatum v. United States, supra, where Judge Bazelon said 
A: at p. 392: 


“Lacking precedent for an instruction to 
aS the jury along that line, counsel selected the 
Bs, course we have described. Even so we think he 
went too far. His olient had not conceded 
guilt. On the contrary, as we have seen, an 


a issue of mental capacity had been raised. When 
a counsel conceded to the jury that a verdict of 
By | eb) was proper, he conceded away that de- 

« Thus, by action of court~appointed 


counsel, appellant was deprived of the judgment 

Be of the jury upon the defense he had advanced 

: and alee upon the credibility of the pronecu- 

yy tion's case. We think that in the circumstances 

ee of thia case the action of counsel vas 2 éotect —__—_——""" 
*‘atfecting substantial rights.’ We are not of 

course implying any general restriction upon 

concessions by counsel, some of which are not 


only proper but highly commendable," 
Lastly, misstatement of a fact by the judge in 
his charge, on an essential point, may be raised. Thin 
is squarely held in the opinion of this Court in Robertson 
v. United States, 84 App. D.C. 185, 171 B(2a) 945 (1948), 
where the court applied Rule 52(b) to an error of the 





trial judge misquoting the testimony of s witness, al-~ 
though no objection was made in the trial court. This 


Court said, at p. 186: 


a “However, we cannot escape the conclusion 

“a that in both instances the errors complained 

of were plain; that the natural and probable 
influence upon the jury was prejudicial, and that 
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~~ hal verdiet of the ; was poo ae; siaaiea 
affected," yu tantially 


Againat this legal background, we can now ex~ 
auime the record of this conviction, 


BD. The Important Misstatezent Of Fact 
18 The Summation And Charge 
The first basic elenent of orror in thie reeord 
is the important misstatement of fact by the prosecutor 
on a vital issue in the case, which misstatement was ro~ 
inforced by the court's charge to the jury. 
Admittedly, the defendant entered Moore's house 
by breaking the glass and letting hinself in, Moore and 
his wife having declined to answer the doorbell or his 


knocking and to let him in voluntarily. This must be con- 
ceeded. 


pres ae wercees, | ae _Sanncot be gontested that She SRkeatanatl 
did not Graw his gun and fire until after Moore appeared 


at the top of the stairs with his rifle and pistal, both 
pointed at the defendant, and until after Moore had un- 
successfully attempted to cock and fire hie pistol. 

Trial counsel for the defendant founded his entire 
defense on the issue of self-defense. The trial judge 
properly ruled that, under the facts in the record, a basic 
factor in the defendant's right of self-defense was tho 


defendant's intent at the tine of his entry into the house 





(NT. pp. 2864, 201, 340-1, 343-4). The court correctly told 
the jury that the mere fact that the defendant was a tros- 
passer on Moore's property did not destroy the right of 
self-defense (NT. p. 339), and that there would be no right 
of self-defense if the defendant had entered the property 
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trouble”. (NT. p. 340-3). <A reading through of the en-~ 
tire charge of the court on the question of self-defense 
(WT. pp. 337-45) shows how importantly the trial judge 
stressed this question of the defendant's intention on 
entry. 

We must therefore examine with the greatest of 
care the testimony of the witnesses with respect to the 
question of entry and the argument of the prosecutor and 
the charge of the court in so far as they refer to the 
testimony and these facts. 

The testimony of the principal prosecution 
witness, Juanita Moore, was most unsatisfactory and in- 
adequate. 

Juanita testified that the defendant had tele~ 
phoned around @ Quarter of G or around 61:00 o'clock; that 


SS ee ‘ Re TAM : 

Oy eT a Ni af ahé AS perites Ay « 
? i be 
‘ 5 mr 


auked her husband whether to call the police; that she had 


telephoned the police; that she stood for peveral minutes 
by the window waiting for the police to come; that whe 
then heard the breaking of the glass} that her husband 
then got out of bed and got his rifle; that he went out 
into the hall; that he was there for “several winutes" 
and that she then heard a shot and ran into the closet. 

The defendant fined the time of his telephone 
call at 6:05. He arrived at the house some seven to ten 
minutes later, namely, 6:12 to 6:15, knocked on the door 
and rang the bell, waited several minutes and then broke | 
the glass with hia fists and let himself? in. 
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until 6:30 and that the police were there within three or 
four minutes. By the time the police arrived the shooting 


: had already taken piace. 





























4 Further, Juanita testified that her phone message 
y to the police was that "it was a man trying to break in.” 


i (NT. p. 26), By 6:30, when she called the police, at least 
\@ 25 minutes had gone by eince the defendant had called on 

the phone and at least 15 minutes had gone by since the 

by defendant began ringing the bell and knocking on the door. 
ig Since both Juanita and the defendant agree that 
the telephone call from the defendant took place at 6 o'clock 
or 6:05 and since the police records show unequivocally 

that Juanita did not telephone the police until 6:30, what 
oS | went on in the uene bedroom for the nearly one~half hour 
between the telephone call from Cook and the call for the 
a police? More importantly, what took place in the Moore bed- 
’ room during the 15 or more minutes from the tine that the 
a defendant arrived at the house at 6:12 or 6:15 and began 

as ringing the bell and knocking on the door before he broke 
a the glass and let hinself in? 

a One thing is quite certain. Juanita could not 

a have been in the least frightened initially by defendant's 


telephone call or his impending visit. Certainly she would 
A: not have waited nearly one-half hour to call the police if 


this had been so. We can only speculate as to what happened, 
since Juanita was not asked and gave no explanation. 

It 4s quite conceivable that Juanita and her hus~- 
band may have had a violent argument about letting the 


- Getfendant -inm. ree Juanita may have ~~ Te | in favor of it and Sr oe 1 a || 
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that he would use force if necessary to prevent the de- 
fendant’s entry. The defendant apparently expected that 
he would be let in peacefully and was justifiably upset 
when he was refused ontry a fow minutes later. Moore may 
have armed himself, not to defend himsel? and his wife, 
but deliberately for the purpose of shooting the defendant 
4f he sought entry to the house. The fact that one of his 
weapons was jasmed, apparently in an effort to fire it, 
supporte such a speculation. 

Yet there ia aot a word of comment in the entire 
record about this vital issue of the passage of time. The 
prosecution never mentioned it. The judge never mentioned 
it. Most inexplicably, defense counse) never mentioned 
it, even though he had specially recalled a police witness 


to prove that there had been no earlier call (NT. pp. 316-7). 
How this whole point was migsed im beyond the 


comprehension of the writer of this brief. It was obvious 
on the face of the record and even the taking of the 
aketchiest of notes by either counsel or the judge would 
instantly have pointed up thie vital half-hour discrepancy. 

We come now to the summation and the charge. 

My. Plannery in hie closing speech to the jury 
eventually reached the basic question of the defendant's 
intent on entering the house. He argued that the jury 
eould find an intention on the part of the defendant to 
look for trouble by reason of the defendant's angry and 
threatening telephone talk with Juanita. in attempting 
te convince the jury on the issue of the defendant's in- 
tent Mr. Flannery said (NT. p. 301): 
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Conceding that the prosecutor has the widest 
freedom to comment on the evidence and to argue all reason~ 
able inferences which can be drawn from the testimony, 
nothing can possibly justify thie complete misstatenent 
of the facts. 

Juanita's own evidence plus the official police 
records and the testimony of the police all show that 





Juanita never called the police until one~halZ hour 
after the telephone conversation was concluded. No inter~ 
x pretation of the testimony can warrant the prosecutor's 
( statement. — it was a very effective argument and it is 
Ae inconceivable that it did not have an effect on the jury, 
4 on the question of thie intent. 
o We may note also that Mr. Laughlin, trial counsel 
a for the defendant, made no comment on this statesent of 
4 My. Flannery’s, did not object to it, did not respond to 
“a 4t and did not ask the court to caution the jury with 
. respect to it; or to state to the jury the true facts on 
a this timing, even though he had recalled the police witness 
a to emphasine the point. | 
x The error was then further compounded in the 


Be charge to the court. Judge Youngdahl in reviewing the 
arguments of the prosecution (NT. p. 330) referred to the 
telephone conversation and then said: 


“The Government claius that Juanita then called 
Ko. 9 Precinct Police Station ...." 


_Thie language of the court, in ite context, tended to 
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time, although he specifically told the jury that de- 
fendant's telephone call had been made at 6:05 (NT. p. 333). 
It seems obvious that defendant was substantially 
prejudiced, and that the prosecutor's effective point must 
' have substantially influenced the jury on the question of 
; the defendant's intent to look for trouble on his arrival. 
To the contrary of prosecutor's argument, tho timing of 
the two telephone calle would seem to leave no inference, 
exoept that the call was normal and friendly and in no way 
“menacing and antagonistic,” and that Juanita was not in 
the least "afraid" as a result of it. 
With thie argument planted in the minds of the 
Ky jury, and substantiated by the charge of the court, did 
i‘ the defendant have the right to the "fair and impartial 
4 verdict of the jury" which this Court required in 
4 Roberteon v. United States, supra’? 
4 It is true that the trial judge charged the jury 
that their recollection of the teatimony is conclusive 
end that they could disregard anything said by counsel ox 
by the court with respect to the evidence if the jury's 
rwecollection varied (NT. pp. 326, 334). 

The giving of this formula to the jury, however, 
ie not a panacea which cures all ills of all erroneous 
atatements by counsel or by the court. Rather this is a 
ease for the application of the principle laid down by 
Judge Goodrich in United States v. Geoxga, 210 F(ad) 45 
(CA 3d 1954) at p. 47: 
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Here the case is even stronger. The court did 
net “carefully instruct the jury te disregard" the clear 
misatatement of Mr. Flannery, To the contrary, tho court 
in effect repeated the statenent in sumarizing tho case 
for the jury, | 

Whether the test be that of homicide cases, 
namely, that the conviction can stand only if “the jury 
was vot substantially influenced,” (United States v. 
Drempler, 112 ¥ (2d) 972, 981 (CCA 7th 1940) or the same as 
in civil cages, namely, that there must be a reversal 
“unless it affirmatively appears from the whole record 


that it was not prejudicial,” (NcCandleas v. United States, 


298 U.&. 342, 347 (1036) >, the defendant heve is enatitied 
to @ new trial. 


&. The question of the Breaking 
of the Glass. 

A further omission in this trial récord is proper 
treatment of the curious and unexplained fact of the break~ 
ing of the glass in the door by the defendant with his bare 
hands, 

The defendant arrived at the front door with his 
pistol in hie belt under hin shirt (NT. pp. 254, 257-8, 
261-2 ). He had ween drinking, but thore is no clain he 
was not sober (NT. pp. 180). Hie knowking and ringing gave 
nO response. He then broke the glass in the door with his 
two iets, cutting them seriously (NT. p. 180). This wap a 
wholly irrational act. Had he wished to break the glass, 
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coolly intending trouble, he vould naturally have gone i 
weapon first, knocking out the glass with the pistol and 
then climbing the staire with his pistol drawn, Instead, 
he never took the pistol out from under his shirt until 
the last moment. He performed the wholly irrational act 
of breaking the glass with his bare hands, and then clinbed 
the stairs empty-handed, until faced by Mowre with the two 
guns drawn. 

We do not suggest that this opens a defense of 
inganity within the Durham rule. 

The court, Mr. Flannery and Mr, Laughlin all dia- 
Cuseed the question of insanity preliminarily (wr, pp. 379-80) 
and, just before the summations began, ir. Laughlin conceded 
of record that there was no basis for any such contention 
(RT. pe 2868). 

We can put to one side the defendant’s own story 
of hie condition at the time of the shooting, that he was 


"disturbed" (NT. pp. 216, 263, 266), "nervous" (NT. pp. 221, 
267-8), “shaking” (NT. pp. 221, 268), “trembling” (NT. p.267), 
“dawed" (NT. p. 222), "worked up" (NT. p. 222), "depressed" 
(NT. p. 222), that "I wasn't aware of what I was doing 

(NT, ppo 222, 268, 270), that "I was not myself (itr, pp. 223, 
271), that he had a “craze” to ase Juanita (NT. pp. 269,275). 











a Nor do we suggest that this may be a case in which 
a 

ke 4 this court may wish to reconsider the open question in 

a Stewart w United States, 94 App. D.C.293, 214 F(2d) 879 (1984), 





Nevertheless, there is a real question here of vital importance 
to the defendant. Was this killing the rowult of malice, or 
was this a killing without malice, committed with “passion and 
_ Ret blood" and therefore nothing greater than manslaughter? = 
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on this isque? 

This whole episode was passed over by everyone} 
the court, the prosecutor and defense counsel. But should 
it not have been called specifically to the attention of 
the jury, as bearing importantly on malice and intent? 

Did the defendant have his rightea fully and properly pro- 


tected when the case was left with the jury in total dis- 
regard of this problem? 


FF. Defendant's Confession 





The recent devisicn in Mallory v. United States, 


U.&. » On June 24, 1957, caste 








substantial doubt on the validity of defondant's written 


> 


confession (NT. pp. 175-184) and ite admissibility. 
mrss, hi! Beste *eun@eting At arc as follows. The 


shooting took place within a minute or two before or after 
6330 a.m. Tu pokice arrived at 6:34 a.m. or 6:35 a.m. | 
(NT. p. P1). The defendant was arrested and put into the 
patrol) wagon before Sergeant Rudbeck arrived at 6:40 a.m. 
(NT. pp. 97, 138). Sie exact arrival time at the police 
station was not disclosed. 

At 9:00 a.m. (about 2.1/2 hours later) he was 
brought to the homicide squad office for questioning 
(NT. 9.143). Written interrogation began at 9:37 a.m., 
(NT. p.176) almost exactly 3 hours after the shooting, 
continued for 1 hour and 46 minutes and ended at 11:18 a.n., 
(NT, p.184), almost 5 hours after the shooting. There is 
no suggestion of any force of any hint that “third degree” 
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made any statement (NT. p. 156). ‘ 
The facts in this case are not the same as in 
Mallory, but certain general principles enunciated in ‘ 
Mallory are completely applicable. $ 
As the Supreme Court said: bi 


“The arrested person may of course Be 
be "booked" by the police. Gut he is oa 
not to be taken to police 8 & 
in order ¢o_ ou im i. 
quiry ths on “go ‘a 

to elicltii ing statements a 


E See untinavely Bis &% 
gusit. supp . Be 
What the Supreme Court here forbids, is exactly 
what happened in this case, The defendant was taken to Ss 
headquarters (the homicide aquad office) for the oxpress 
purpose of “inquiry" to olicit ‘damaging statements to 


Support the arrest” and the defendant's gualt. In Zact ; 
these "damaging statemenia'..wexe offered in evideuce, voth 


as Oral testimony and as a written confession, to assiat 
in convicting the defendant, over the objection of defense 
counpel (NT, p. 149). 


Se et ae 


The motives of the police appear to be wholly 
irvelevant. The Supreme Court said further: 


“In htboad 4 case where the police resort 
to interrogation of an arrested porson and 
secure a confession, ye may woll claim 

quité sincerely, that they wore merely 
ng te check on the information given by 


It is true that, in ite opinion, the Supresne Court 
maid: 


"Circuustances pea Be pasted a brief delay 
between arrest and arraignment, as for 
instance, where the story volunteered by the 
accused ig susceptible of quick verification 
through third parties." 


But is thie tho case of a "story volunteered by | 


the accused"? If it is, then what is not? 
28 
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“what had happened; the defendant. didn't ask to volunteer a 





The oral questioning did not begin t42 9:00 ams e ” 
2.1/2 hours after his arrest. There was apparently 

1/2 hour of this (iT. p.143) and then a typist was 

called in to take down a full 1.3/4 houre of questioning, 
which takea up only three shedts of paper. the confession, 
including both questions and answers, is only 1,700 words. 

It i@ obvious that the questions and answers could not havo 
been continuous, even if written in longhard. There were 
obviously lengthy discussions, rephrasings and editing before 
the final ansvers were typed out. 

Donohue, the typist, was a "thorough" but not 
“oxpert" typist, as far as speed goes, But he was better 
than a "two~fingor” man, (NT p. 152). ‘The defendant had 
been cautioned not to talk too fast and the typist took it 
down as the defendant epoke and without stopping him 
(NT. pp. 157 ~ 9). ‘The statement proceeded without 
intervuption at any time (Ni. p. 159) 

‘this appears prepestercus on its face. fo consume 
101 minutes to type 1700 words means that this voluble 
defendant talked, and this “thorough” typist typed, at the 
rate of 17 words a minute only, with moat of the words 
simple words of two, three and four letters. 

This is the antithesia of a "atory voluntecored"; 
this 19 a story produced from vigorous, extended and skillful 
police interrogation, adverse rather than volitional. 

Mr. Flannery and Sergeant Rudbeck made this clear. 
The defendant was "brought down to the homicide squad office 
for the purpose of taking a statement". What Sergeant 
Rudbeck did was to "seek to question the defendant" about 


story (NT. p. 143), 
29 
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‘cca Gnlicd Detected ti ktatadis 
beyong the time when a committing nagis- 


y 
“wilful disobedience of lav”. 


| Where was such a magistrate accessible here? 
In the District of Columbia, the United States Commissioner 
and all sinteen judges of the Municipal Court (D.C. Code 
§11-752) are qualified as comnitting magistrates (D.C. Code 
$621-602, 11-755 (a) ). Se do not suggest that ‘the police 
should have called any one of them out of bed at 6:30 a.m., 
on tiie Sunday morning to open court and arraign this 
defendant. ; 

In any event, it would certainly not have beon un- 
reanonable for the police to have called one ef the seventeen 
available functionaries at 9:00 a.m. or 9:30 a.m. in the 
morning to arraign tiie defendant and comply with Fed. R. 
Crim. P. Now 5(b) and 5(c). Had this been dore there would 
have been no interrogation and no statencnt, aud none to 
introduce into evidence. 

Every requirement of Mallory, to invalidate thie 
confession, has been ret. Its admission, over objection, 
was error and a new trial should be granted, 


Gg. Conclusion 
It is vespectfuily submitted that this conviction 
should be set aside, for the rensous given, and that the 
defendant should be granted 2 new trial, in which the improper 
confession will be excluded, and in which the vital issues will 
be fully and properly exarined and submitted te the jury. 
Respectfully gubaitted 
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_adddp WV. Anran 
vO7 Ring BuAlding — 
Waeuington 6, D.C. 
Attorney for Appeliant 
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JOINT APPENDIX 
[ Filed in Open Court August 6, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 
The United States of America ) Criminal No. 818-56 
v. Grand Jury No. 1050- 56 


) 
Ellsworth L. Cook ) First Degree Murder 
) (22 D.C.C. 2401) 


The Grand Jury charges: 3 
On or about July 15, 1956, within the District of Columbia, Ells- 
worth L. Cook, purposely and with deliberate and premeditated malice, 
murdered Charles Moore by means of shooting him with a pst). 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


[ Filed March 26, 1957] : 
JUDGMENT AND COMMITMENT : 

On this 22nd day of March 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, J. Leon 
Williams, Esq. i 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of Second Degree 
Murder and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as eo and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for 


imprisonment for a period of Ten (10) years to Thirty (30) years. 
a“ 





2 
It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 


{ Filed March 27, 1957] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO. PROCEE 
WITHOUT PREPAYMENT OF COSTS om afer 


I, Ellsworth Leon Cook, being first duly sworn according to law, 
depose and say that Iam the in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of 

said suit or action. 

That Iam unable to give security for the same. 

That I believe I am entitled to the redress I seek in said 
suit or action. 

That the nature of my cause of action is briefly stated as 
follows: 

Defense counsel was not present when verdict was re- 
turned. 2. Defendant was prejudiced By Government attor- 
ney. 3. Defense counsel Failed to subpena witnesses. 

4. Defense counsel was not effective. 5. Defendant was 
represented By only one of the two counsel that he retained. 
6. Government witness perjured. 

/s/ Leon Elisworth Cook 

[ Jurat] fre 

Let the applicant proceed without prepayment of costs. 


/s/ Luther W. Youngdahl 
JUDGE 


“A 





[Filed April 1, 1957] 
NOTICE OF APPEAL 


Name and address of appellant Leon Ellsworth Cook #103741 
200 - 19th Street, S. E., | 
Washington, D. C. 


Name and address of appellant's attorney 
Offense Second degree murder 
Concise statement of judgment or order, giving date, and any sentence 
Defendant was found guilty of second degree murder on the 5th of Febru- 
ary, 1957, and was sentenced on March 22, 1957, to serve from 10 to 
30 years. : 
Name of institution where now confined, if not on bail District Jail for 
the District of Columbia, 200 - 19th St., S. E., Washington, D. C. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


March 26th, 1957 /s/ Leon Ellsworth ook. 
Date Appellant 


Attorney for Appellant. _ 
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No. 13,806 
QUESTIONS PRESENTED 


Appellant shot decedent, who died a few minutes later. 
He admitted to the police right after the crime that he 
had shot decedent and gave them the pistol he had used. 
Appellant was taken to the hospital where cuts on his 
hands, received while breaking into the premises, were 
bandaged, and then he was taken to police headquarters 
where his statement was reduced to writing. This state- 
ment ;was started three hours after the crime had been 
committed, and was subsequently used at the trial. 

In the opinion of appellee, the following questions are 
presented: 

1. Was appellant’s confession properly admitted in 
evidence? 

2. Did the prosecutor’s statement in his closing argu- 
ment that Juanita’s call to the police followed “imme- 
diately” appellant’s call to her constitute a misstatement 
of the facts when the evidence showed that one call fol- 
lowed the other by only a very few minutes at the most? 
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United States Court of Appeals 


For THE Disrrict or CotumBra Cracurr 


No. 13,806 


Leon EtitswortH Cook, APPELLANT 
v. 


Unirep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 6, 1956, appellant was indicted for murder 
in the first degree resulting from his shooting of Charles 
Moore on July 15, 1956 (R. 374). On February 5, 1957, 
a jury returned a verdict of guilty of murder in the 
second degree (R. 350), and appellant was sentenced 
to serve from 10 to 30 years imprisonment (R. 387). 
This appeal follows. 

Shortly before six am. on July 15, 1956, appellant 
went to the residence of Charles Moore, the decedent, and 
Juanita Moore. Prior to her marriage on July 11, 1956, 
to decedent, Mrs. Moore had been appellant’s common law 
wife and had had a child by him. Appellant was unable 
to arouse either of the Moores by his knocking on the 
door of their house and by ringing the bell. He left and 
drove to a gasoline station six or eight blocks away and 


(1) 
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called Juanita on the telephone (R. 262). This call was 
made about 6:05-6:08. The phone was answered by a 
man and appellant asked to speak to Juanita, who then 
took the phone. He asked her why she had not answered 
the door a few minutes earlier and she replied that she 
had not heard him knock or ring. He then told her that 
he was coming back to her house and told her to open 
the door. In reply to Juanita’s inquiry concerning the 
purpose of the visit he said, “You will find out when I 
get there.” (R. 30). 

After appellant hung up, Juanita went back to bed 
with her husband and related appellant’s conversation to 
him, and asked him whether she should call the police. 
Decedent told her to call the Ninth Precinct, which she 
did, telling them that a man was trying to break in 
(R. 26). While waiting for the police to arrive, they 
heard the door bell ring twice, and then heard glass 
breaking. Appellant testified that while waiting for 
someone to answer the door his hands accidently slipped 
and he broke the pane of glass out of a panel in the 
door (R. 268). In his written statement, made shortly 
after the commission of the murder, he stated that he 
broke the glass out of the door (R. 180). In any event, 
appellant did break the glass out of the door whether 
intentionally or accidentally. Decedent had gone to the 
closet and taken out a rifle and a pistol and then went 
into the hall. Juanita heard a single shot from the hall 
and ran and hid in a closet (R. 28). Appellant came into 
the room after her and dragged her out of the closet. 
The police then arrived, and came upstairs. Appellant 
turned his pistol over to the police with the remark, “I 
did it. I shot him.” (R. 79, 93). The pistol held by de- 
eedent was jammed, and could not be fired. The jamming 
was apparently the result of incorrect cocking of the 
pistol (R. 82). It had not been fired. 

The police estimated that they arrived at the murder 
scene at about 6:35 am. (R. 91). They placed appellant 
under arrest, he having turned his pistol over to them 
and admitted committing the murder. The Homicide 




















3 


Squad was summoned and appellant was taken outside to 

await their arrival. Appellant was then taken to D.C. 

General Hospital to have his hands bandaged (R. 121). 

From there he was taken to the Homicide Squad room at 

Police Headquarters arriving about 9:00 am. (R. 101, 

143). Officer Rudbeck, who was in charge of the question- 
ing, first told appellant that anything he said might be 
used against him. No threats or promises were made 
(R. 144). Appellant was told that he did not have to 
make a statement (R. 102). He then told his story 
orally, and at 9:37 a.m. the written statement was started, 
and was finished at 11:18 am. (R. 152). The written 
statement was introduced into evidence and read to the 
jury (R. 175-184). In both his written statement (R. 180), 
and his testimony (R. 222), appellant stated that he did 
not have his gun drawn but only drew and fired after he 
saw decedent at the top of the stairs pointing two guns 
at him. The court instructed the jury on the law of self 
defense (R. 337-340). 


STATUTE INVOLVED 


D.C. Code, Section 22-2403 (1951 Ed.) provides: 


“Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree.” 


SUMMARY OF ARGUMENT 


Immediately after the murder appellant gave his pistol 
to the police and told them that he shot decedent. He 
was subsequently taken to the hospital where his hands 
were bandaged and then to police headquarters where he 
immediately began a voluntary narration of what hap- 
pened. He was cautioned that he did not have to make 
a statement and that it could be used against him. It 
was then reduced to writing starting less than three 
hours after his arrest. Clearly it cannot be said that 
the confession so obtained was the fruit of any wrong- 
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doing by the police, nor was it taken during a period 
of illegal detention. 

Government counsel’s remarks made during his closing 
argument to the jury were based entirely on the evi- 
dence. ' Decedent’s wife said she called the police after 
talking to appellant on the phone. In summarizing the 
evidence the prosecutor said to the jury that after ap- 
pellant’s call to her, Juanita immediately called the 
police. The time between the two calls was only a matter 
of a few minutes, so it cannot be said that the prosecutor 
misstated the facts by describing one call as coming im- 
mediately after the other. Furthermore, the jury were 
told by the court that they were the sole judges of the 
facts, so the adverb employed by the prosecutor to de- 
scribe a period of time could not have prejudiced appel- 
lant. 


ARGUMENT 


L 
The Confession Was Properly Admitted 


Minutes after the murder appellant gave his pistol to the 
police and told them “I did it. I shot him.” When the police 
arrived on the scene he still had the weapon in his hand. 
He was immediately taken into custody, the Homicide 
Squad, a patrol wagon, and an ambulance were all called. 
Appellant was taken from the scene of the crime to the 
hospital where his hands were bandaged, and then to 
headquarters. Having already obtained a confession at 
the scene of the crime, the police sought to reduce ap- 
pellant’s version of what had happened to writing. This 
was done shortly after he arrived at the police station. 

It cannot be said that appellant was taken to head- 
quarters in order that the police could extract a confes- 
sion. This they already had from his lips right after 
the crime. Apellant’s position from the very outset was 
that he shot in self defense. A reading of the written 
statement shows that it is not a confession to murder, 
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but rather is an exculpatory statement putting forth ap- 
pellant’s defense. Having been caught with the gun in 
his hand and the victim at his feet, appellant had no de- 
fense other than self defense. In addition to making 
such defense in his written statement, he also presented 
it in his testimony during the trial. 

Appellant has the burden of showing that the written 
statement was illegally obtained. Watson v. United States, 
—— U.S.App.D.C. —— (No. 13,689, decided August 19, 
1957). Appellant was not taken to police headquarters 
“in order to carry out a process of inquiry that lends 
itself, even if not so designed, to eliciting damaging state- 
ments to support the arrest and ultimately his guilt.” 
Mallory v. United States, 354 U.S. 449, 454 (1957). Prob- 
able cause for the arrest had already been obtained 
through appellant’s own on-the-scene admissions. Upon 
arriving at headquarters from the hospital, appellant was 
told that he did not have to make a statement and that 
any statement he made could be used against him.’ He 
testified that he immediately began a narration of the 
events leading up to and concluding with the murder, 
and when finished repeated his story so that it could be 
taken down in writing (R. 228). There is absolutely no 
element in this case of the cat and mouse routine wherein 
the police try to get the accused to make an admission of 
guilt. Here appellant admitted the murder immediately, 
was treated at a hospital, and then went to police head- 
quarters to put his story in writing. Consequently, it 
canont be said that appellant’s written statement was 
extracted from him, nor was it the fruits of wrongdoing 
by the police. See United States v. Mitchell, 322 U.S. 65, 
69 (1944) wherein the Supreme Court upheld the admis- 
sion of a confession obtained under circumstances simi- 
lar to the present case. 

Assuming that the statement was inadmissible, ap- 
pellant’s substantial rights were not prejudiced by its ad- 





1The importance of such a warning is pointed out in Rettig v. 
United States, 99 U.S.App.D.C. 295, 302, 239 F.2d 916 (1956). 
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mission. Decedent’s wife testified that immediately after 
hearing a gun shot in the hall appellant rushed into her 
room, grabbed her and said, “I got him. I might as well 
get you, too.” (R. 28). The police testified that ap- 
pellant admitted that he had shot decedent. Further in 
his testimony appellant admitted shooting decedent. 
Therefore, the only effect of the written statement was 
cumulative and corroborative. It also presented his 
theory of self defense. Manifestly, no prejudice ensued 
to appellant from its admission. 


II. 
The Prosecutor’s Closing Statements Were Proper 


Appellant now objects to the statement of the prose- 
cutor in his closing argument where he said (R. 301): 


“Isn’t it pretty obvious that when he called he must 
have sounded rather menacing and angry? Otherwise 
after he made the call why would Juanita Moore 
have been so concerned that she immediately called 
the police?” 
Appellant argues that the use of the word “immediately” 
constituted a misstatement of the facts by the prosecutor 
which so prejudiced appellant’s rights that a new trial 
should be granted. The record supports the above quoted 
statement by the prosecutor, and furthermore such clos- 
ing remarks in no way prejudiced appellant. 

In his effort to show that Juanita did not call the 
police “immediately” after his phone call, appellant pieces 
together various witnesses’ testimony and comes up with 
the result that the call to the police could not have been 
immediate. Analysis reveals the error in this sopnistical 
argument. The testimony of Juanita cannot be related 
to the actual time of day because she said, “I didn’t look 
at the clock” (R. 24). However, she did testify that after 
appellant hung up the phone at the other end of the 
line, she went back to bed and related the terse conversa- 
tion to her husband, and then called the police. The two 
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police officers who responded to Juanita’s call stated that 
it came in at approximately 6:30 a.m. It is obvious that 
neither officer was attempting to pin-point the time to 
the minute, but always prefaced their statement of time 
with “about” or “approximately”. When appellant hung 
up the phone he drove back to decedent’s house which 
drive took about eight to ten minutes (R. 265). He then 
rang the door bell and knocked for several minutes, broke 
the glass, opened the door and entered. As he started up 
the stairs he saw decedent and shot him. 

Taking either appellant’s or Juanita’s version, which 
differ only slightly, it appears that the murder took 
place ten or fifteen minutes after appellant’s call to 
Juanita. She obviously must have called the police prior 
to the crime, since they arrived a minute or two after it 
had been committed. Consequently Juanita’s call to the 
police followed appellant’s call to her by not more than 
about ten minutes. Surely it does not constitute error, 
indeed not reversible error, for the prosecutor to refer 
to Juanita’s call to the police as being made immediately 
after appellant’s call to her. The fact remains that she 
did call the police prior to the time appellant entered and 
shot her husband, so whether the time interval was “im- 
mediate” as described by the prosecutor or was slightly 
longer, no prejudice was done to appellant. As this Court 
said in Stewart v. United States, —— U.S.App.D.C. —, 
(No. 12944, decided April 18, 1957): “True, a prosecutor’s 
words are not prejudicial error if the jury would under- 
stand from the context that they represent merely advo- 
eacy rather than testimony.” See also Pritchett v. United 
States, 87 U.S.App.D.C. 374, 376, 185 F.2d 438 (1950). 

Appellant argues (Br. 23) that the misstatement by the 
prosecutor was further aggravated when the court in 
its charge told the jury (R. 330): 


“The Government claims that Juanita then called 
No. 9 Precinct Police Station and while awaiting the 
police heard the doorbell ring several times and then 
heard a crash of glass and footsteps on the stairway 
leading to the second floor.” 
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There was no error in this statement by the Court. It 
was the Government’s position that Juanita did call the 
police after appellant’s call to her. The fart that the 
Court said “Juanita then called” the police wa: ’supported 
by the testimony of Juanita herself. Juanita, in her 
testimony, gave a narrative account of what happened 
on the fateful morning, saying that following appellant’s 
call she went back to bed to repeat the conversation to 
her husband, who then told her to call the police. She 
did not ever attempt to relate the events to the clock, 
other than to say that appellant’s call was around six 
o’clock in the morning. The fact that the police stated 
that Juanita’s call to the precinct station was around six- 
thirty proves nothing except that her surmise that ap- 
pellant’s call was around six a.m. was incorrect by a 
few minutes. It will be seen that the portion of the 
charge now objected to, no objection having been made 
at trial as required by Rule 30, F. R. Crim. P., is merely 
the court’s summation of what the Government claimed 
the facts were. The court clearly told the jury that they 
were the sole judges of the facts and their recollection 
should govern (R. 326, 334). 


Til. 


The Evidence Supports The Verdict Of 
Murder In The Second Degree 


Appellant argues that the fact that he broke the glass 
in the door with his hands rather than with the gun butt, 
and the fact that he did not have his gun drawn as he 
entered indicate such irrationality on his part as to 
negative malice, thereby making the crime manslaughter. 
Appellant’s testimony was that his hand slipped and 
broke! the glass accidentally, while his written statement 
indicated that he broke the glass out of the door inten- 
tionally. Even if appellant broke the glass intentionally 
it certainly would not indicate a lack of malice such as 
to reduce the crime to manslaughter. Nevertheless both 
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second degree murder and manslaughter were submitted 
to the jury along with murder in the first degree. 

Appellant conjectures further that he lacked malice 
because he did not have his gun drawn as he entered 
the premises. Of course we have only his testimony on 
this point. However, he was able to draw his gun from 
under his shirt and fire at decedent before the latter could 
fire either of his two firearms which were already drawn. 
However, the fact that appellant broke into the house 
(he does not deny that he reached inside and opened the 
door after the glass had been broken out) after making 
a threatening phone call, and armed with a loaded pistol 
is ample support for the jury’s finding of the necessary 
malice. Perhaps the jury could have found a lack of 
malice in appellant’s actions and returned a verdict of 
manslaughter, but the facts of this case do not require 
such a verdict. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 
THOMAS A. FLANNERY, 
E. TILLMAN STIRLING, 
Assistant United States 
Attorneys. 
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